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Opinion for the Court filed by Circuit Judge TATEL.

TATEL, Circuit Judge: In this case, we consder chdlenges
to a par of didrict court orders. one defines the obligations of
a court-gppointed receiver, and the other denies a motion to
recuse the didrict judge. Finding error in neither ruling, we
dfirm in al respects.  Also, because appdlants lawyers, G.
Michael Nelson and David A. Maney, may have violated ethical
obligations binding on attorneys practicing in the federal courts,
we will order them to show cause why sanctions should not be
imposed.

l.

In 1989, a jury dtting in the United States Digtrict Court for
the Southern Didrict of New York convicted Paul A. Bilzerian
of securities fraud and conspiracy to defraud the United States.
See United Sates v. Bilzerian, 926 F.2d 1285, 1289-91, 1294
(2d Cir. 1991) (opinion of Cardamone, J) (affirming the
conviction). Bilzerian was sentenced to four years
imprisonment and fined $1.5 million. Id. Fdlowing his
conviction, the Securities and Exchange Commisson filed a
avil suit againg Bilzerian in the United States Didtrict Court for
the Didrict of Columbia That court ordered Bilzerian to
disgorge over $62 million, representing profits from his
fraudulent activities and prgudgment interest. SEC v. Bilzerian,
814 F. Supp. 116 (D.D.C 1993) (ordering disgorgement of
profits), aff'd 29 F.3d 689 (D.C. Cir. 1994); SEC v. Bilzerian,
No. 89-1854, 1993 WL 542584 (D.D.C. June 25, 1993) (setting
vaue of interest). Seven years laer, with the judgment dill
unpaid, the digtrict court found Bilzerian in contempt of the
disgorgement order, SEC v. Bilzerian, 112 F. Supp. 2d 12
(D.D.C. 2000), aff’'d 2003 WL 22176183 (D.C. Cir. Sept. 22,
2003), edtablished a receivership estate “for the purpose of
identifying, mardhdling, recaving, and liquidaing his assets,”
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SEC v. Bilzerian, 127 F. Supp. 2d 232, 232 (D.D.C. 2000),
appointed appellee Deborah Meshulam as receiver, id., and sent
Bilzerian back to prison for continued noncompliance, SEC v.
Bilzerian, No. 89-1854 (D.D.C. Jan. 12, 2001).

Appdlants Puma Foundation and Loving Spirit Foundation
are nonprofits directed by Bilzerian's wife, Terri Steffen. When
the receiver discovered that Bilzerian had a financid interest in
the two foundations, which shared an address with the Bilzerian-
Steffen residence in Tampa, FHorida, the district court froze the
foundations assets and ordered them turned over to the court.
SEC v. Bilzerian, No. 89-1854 (D.D.C. May 11, 2001) (order
granting ex parte temporary asset freeze and other relief); SEC
v. Bilzerian, No. 89-1854 (D.D.C. June 1, 2001) (order granting
preliminary possesson).

Later, in December 2001, the receiver entered into a consent
agreement with Steffen, Puma, Loving-Spirit, and severa other
Bilzerian-related entities pursuant to which many of the funds
and assets they once hdd (and that were then in the court’'s
registry) were to be transferred to the receiver. One such asset
was a lage block of stock in Cimetrix, Inc., a publicly traded
company once run by Bilzerian. The agreement dso caled for
the sde of the Bilzerian-Steffen resdence pursuant to the terms
of a separate “Joint Marketing Agreement.”  Steffen and the
recavership estate would olit the proceeds of the sde evenly.
Fndly, the consent agreement provided that once the IRS
released the two foundations tax licbilities thar assets would
be donated to the Salvation Army.

Centrad to this case, one paragraph in the consent agreement
cdled for the settling parties to execute a series of liagbility
rdeases. Steffen, a trust, and severd holding entities agreed to
execute releases in favor of Cimerix. The agreement aso
provided that Cimetrix, though neither a party to the litigation
nor a sgnatory to the agreement, would “execute a release in
favor of Seffen, the Entities, the Foundations, and [another
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Bilzerian-rdated entity] in form acceptable to them.” After the
parties 9gned the agreement, Cimetrix executed releases in
favor of various Bilzerian-related entities—but not Puma or
Loving Spirit.

Along with the consent agreement, the parties executed an
escrow agreement. Under that agreement, the receiver’s law
firm, as escrow agent, would hold dl documents not filed with
the court until entry of the consent judgment. Once the court
entered a find judgment, the escrow agent would transfer certain
documents, induding the “third party releases invaving . . .
Cimetrix” to “counsd for the released parties”

Acting pursuant to the consent agreement, the didtrict court
entered judgment in January 2002. SEC v. Bilzerian, No. 89-
1854 (D.D.C. Jn. 16, 2002). The judgment incorporated the
consent agreement by reference, making its provisons orders of
the court. Id., dip op. a 10. Finding the disgorgement agreed
to by the parties aufficdet to purge Bilzeian's contempt, the
court released him from prison. Id.

The consent agreement and judgment, however, failed to
bring the recaivership proceeding to a close. Over a year after
entry of the judgment, in March 2003, Puma and Loving Spirit
sued Cimetrix in the United States Didrict Court for the Middle
Didrict of Florida, dleging breach of contract and securities
fraud. Cimetrix rased severad counterclams, making its falure
to release the foundations a matter of immediate concern to
them. In aletter to receiver Meshulam, Steffen asserted that the
consent agreement required the receiver to procure the
unexecuted releases and demanded to know by the end of
business that day whether the receiver would do so. Reiterating
her demand two days later, Steffen added that “[t]ime is of the
essence because Puma and Loving Spirit Foundation will be
required to incur substantia additional legal fees in the event |
do not receive assurance from you by close of business today
that the requested releases will be forthcoming shortly.” Hours
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later, Steffen emalled an attorney for the receiver, threatening
that “if 1 do not receive the Cimetrix releases by the close of
business tomorrow, | will be forced to take dragtic action.”
Steffen added that she would “at the very least, be forced to
assume that the entire settlement was the result of fraud on the
part of the Recaiver and the SEC and that the entire agreement
should berescinded.” 1d.

In response, receiver Meshulam filed a “mation to enforce,”
aking the didrict court to clarify whether she had any
obligations with regard to the unexecuted releases and warning
that Steffen had a hitory of obstruction that made her threat of
“dradtic action” paticularly serious. Fearing that Steffen might
use the releases as an excuse to impede the sale of the Forida
property, the receiver aso sought an order forbidding Steffen
from obstructing marketing efforts in certain specified ways.
The two foundetions responded that the consent agreement,
properly interpreted, required the receiver to obtain the releases.
Acting done, Puma dso moved to recuse the digtrict judge, the
Honorable Royce C. Lamberth. Puma sought recusal under both
28 U.S.C. § 144, which provides that a judge with “persona
bias’ shall cease presding over a case when a party documents
the bias in an affidavit, and 28 U.S.C. § 455(a), which provides
that a judge “shdl disqudify himsdf” when “his impartidity
might reasonably be questioned.”

Judge Lamberth denied Puma s motion to recuse. He found
the section 144 motion untimdy and concluded that the section
455(a) motion fdl short of the legd standard required for
recusa. SECv. Bilzerian, No. 89-1854 (D.D.C. June 11, 2003).
Judge Lamberth dso granted the relief recever Meshulam
requested, observing that nothing in the consent agreement gave
the recelver any obligation to procure releases from Cimetrix.
SEC . Bilzerian, No. 89-1854, dip op. at 3-5 (D.D.C. July 17,
2003). As the agreement explicitly assigned other obligations
to named individuds and entities, Judge Lamberth added, it
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would have been equaly explicit about the receiver’s obligation
to obtan reeases from Cimetrix had the parties actudly
intended to assign her that task. 1d. at 4.

Puma and Loving Spirit now apped, aguing tha the
receiver lacked standing to bring her motion to enforce. On the
merits, they argue that the digtrict court incorrectly interpreted
the consent agreement’s provison concerning the Cimetrix
reeases. Puma chalenges Judge Lamberth’s decision not to
recuse himsdlf. We address each contention in turn.

“Nowhere in the Motion to Enforce,” Puma and Loving
Soirit argue, “does Meshulam identify any provison of the
Consent Judgment that the Foundations violated.” Appdlant’s
Br. a 7. According to the two foundetions, the recaver filed the
motion “soldy because the Foundations threatened to take
action.” Id. “Allegations of possble future injury,” they
conclude, “do not sisfy the requirement of Article 111.” Id. at
8 (quoting Whitmore v. Arkansas, 495 U.S. 149, 158 (1990)).
This argument isfrivolous.

To begin with, Steffen’s threats to take “drastic action,”
induding rescinding the consent agreement if the receiver falled
to procure the releases immediatdy, eesly satisfy Artice IllI's
requirement that “aleged harm . . . be actud or imminent, not
‘conjecturd’ or ‘hypothetical.”” Whitmore, 495 U.S. a 155
(interna citaions omitted). More important, we think the
receiver did not even need Article Il standing to pursue her
motion to enforce. Neither a plaintiff nor a defendant, the
recever functions as an arm of the court, Phelan v. Middle
Sates Oil Corp., 154 F.2d 978, 991 (2d Cir. 1946), appointed to
ensure that prevailing parties can and will obtain the relief it
orders, see generally 13 James Wm. Moore et d., Moore's
Federal Practice § 66.03[3] (3d ed. 2000). A “receiver’s
authority,” therefore, “is defined soldy by the order of the
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gopointing court,” id. 1 66.04[1][b], which may “provide for the
adminigration of the receivership in aty way it sees
appropriate.” 1d. 1 66.06[4][a]. The district court, moreover,
retains “equitable power to review the actions of [a] receiver.”
Fed. HomelLoan Mortgage Corp. v. Spark Tarrytown, Inc., 829
F. Supp. 82, 85 (S.D.N.Y. 1993) (internal quotation marks and
citations omitted).

In this case, receiver Meshulam’'s motion to enforce sought
clarification of responghilities imposed upon her by the digtrict
court in the 2002 consent judgment, a judgment that kept “[t]he
Recavership Orders . . . in ful force and effect,” SEC v.
Bilzerian, No. 89-1854, dip op. at 10 (D.D.C. Jan. 16, 2002).
When Steffen threatened to withdraw from the court-approved
settlement agreement if the recelver failed to obtain the Cimetrix
releases, the receiver, seeking to preserve the agreement, asked
the court for guidance on whether she had any obligation to
obtain the releases. In doing S0, the receiver was fulfilling her
obligation to protect and preserve the receivership estate—an
action that implicates no Artide 111 considerations. In ruling on
the motion, moreover, the district court exercised its “extremely
broad” supervisory power over an ongoing recevership
proceeding. SECv. Hardy, 803 F.2d 1034, 1037 (9th Cir. 1986).
We thus turn to the foundations chdlenge to the didtrict court’s
interpretation of the consent agreement.

Reviewing the digtrict court’s decison de novo, Richardson
v. Edwards, 127 F.3d 97, 101 (D.C. Cir. 1997) (explaining that
we review the interpretation of a consent agreement de novo),
we agree tha the receiver has no obligaion to procure the
releases from Cimetrix. The agreement discusses releases only
once, in paragraph thirteen. With respect to the specific releases
a isue here, paragraph thirteen provides  “Cimetrix will
execute a rdease in favor of Steffen, the Entities, [and] the
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Foundations . . . in form acceptable to them.” As the didtrict
court suggested, this language is unambiguous. SEC .
Bilzerian, No. 89-1854, dip op. at 3-5 (D.D.C. July 17, 2003).
The clause says only that “Cimetrix will execute’ the releases.
Nowhere does it say that the receiver must procure the releases.
In fact, even though other provisons of paragraph thirteen
impose specific obligations on the receiver, the provison
rating to the Cimelrix releases makes no reference to the
recaiver & dl. At ord argument, counsd for the foundations,
Mr. Maney, admitted as much: “As a matter of fact,” he
explained, “there’'s nothing [in the text of the agreement] that
requires the receiver to get the release.” Tr. of Oral Arg. at 23.

In addition to running counter to the agreement’s text, the
foundations interpretation makes no sense. Recelver Meshulam
rightly points out that, “as a fiduciary to the Didrict Court and
the Recalvership Estate, there is no reasonable basis to presume
that the Recelver could represent, in any capacity, the interests
of the Foundations, entities she had been investigating and as to
which she was adverse” Appellee's Br. a 20. Moreover,
“nothing in the record . . . suggest[g that the Receiver would
have any underganding of the form, breadth and scope of
releases the Foundations wanted from Cimetrix.” Id. at 22.

Faced with these facts, the foundations offer four arguments
for their interpretation of the agreement, none of which merits
serious congderation.  First, because nothing in the consent
agreement  requires them to release Cimerix, they ask, “with
what did the didrict court expect the Foundations to ‘ negotiate
with Cimetrix?” Appelant’s Br. a 10. A release, however, is
not the only condderation the foundations could offer in
exchange for the release they seek.  In any event, the
foundations doubts about whether they can obtain a release fal
far short of the evidence they would need to overcome the fact
that nothing in the agreement requires the receiver to obtain it.
Second, daming that the recaever was Cimetrix's controlling



9

shareholder, the foundations argue that “she was . . . in a
postion to cause the releases to be sgned by Cimetrix.” Id. at
10-11. Inthe district court, however, the foundations offered no
evidence to support this claim, and the receiver tells us that “[i]n
fact, the Receiver is not a ‘controlling shareholder’ of Cimetrix.”
Appelleg's Br. a 21. Inssting otherwise, the foundations attach
Cimetrix's April 15, 2003 proxy statement to their reply brief,
asking us to “take judicid notice of” it. Appellant’s Reply Br.
a 9. This agument is doubly waved: not only did the
foundetions fal to present the proxy statement to the district
court, see United Statesv. Thomas, 114 F.3d 228, 250 (D.C. Cir.
1997) (noting that when an “argument was not raised below, we
consider it waived”), but as counsd should know, this court does
not consider arguments first offered in a reply brief. See Power
Co. of Am.,, L.P. v. FERC, 245 F.3d 839, 845 (D.C. Cir. 2001).
The foundations find two arguments—that they could not be
obliged to procure the releases because the escrow agreement
provides that the receiver’'s “law firm (not the Foundations) was
responsble for delivering the Cimetrix Releases to counsd for
the Foundations,” Appdlant's Br. at 11, and that the district
court should have conducted an evidentiay hearing—are
likewise waived. In the digtrict court, the foundations neither
relied on the escrow agreement nor pointed to any other
extrindc evidence tha would have required an evidentiary
hearing. See SEC v. Bilzerian, No. 89-1854, dip op. at 4
(D.D.C. Jly 17, 2003) (noting that “no extrindc evidence has
been offered to support” the foundations interpretation of the
consent agreement).

V.

This brings us to Puma's motion to recuse. According to
Puma, a series of Judge Lamberth's rulings, beginning over two
years before the foundation filed its motion, show *“persond
bias” requiring recusa under 28 U.SC. § 144. Puma aso
contends that the rulings would lead a reasonable person to
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gquesion Judge Lamberth’'s impatidity, thereby requiring
recusal under 28 U.S.C. § 455(a).

28U.SC. 8144

To recuse a judge under section 144, a litigant must submit,
dong with its mation, an afidavit dating “the facts and the
reasons for the beief that bias or prejudice exists.” 28 U.S.C. §
144. The affidavit, which “shal be accompanied by a certificate
of counsd of record sating that it is made in good faith,” must
be “timely.” Id. Crucid to the integrity of the judiciad process,
the timdiness requirement ensures that a party may not wait and
decide whether to file based on “whether he likes subsequent
trestment that he receives” In re United Shoe Mach. Corp., 276
F.2d 77, 79 (1st Cir. 1960).

Puma submitted its motion in June 2003, together with an
dfidavit from Terri Steffen and a certificate from attorney G.
Michad Nelson. Obsarving that approximately eight months
had passed dnce the last of the rulings complained of, Judge
Lamberth dismissed the motion as untimdy. SEC v. Bilzerian,
No. 89-1854 (D.D.C. July 11, 2003).

This Circuit has never aticulated the sandard by which it
will review denid of a section 144 motion to recuse. Most
creuits review for abuse of discretion. See, e.g., Jones v.
Pittsburg Nat’l Corp., 899 F.2d 1350, 1356 (3d Cir. 1990);
United States v. Owens, 902 F.2d 1154, 1157 & n.2 (4th Cir.
1990). Othersreview denovo. See, e.g., United Sates v. Sykes,
7 F.3d 1331, 1339 (7th Cir. 1993). In this case, we need not
decide which standard to adopt, for even reviewing de novo we
can easly sustain Judge Lamberth’s decision.

Although section 144 requires the afidavit to be filed “not
less than ten days before the beginning of the term a which the
proceeding is to be heard, [unless| good cause shall be shown,”
the datute says nothing about what the timeliness requirement
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means where, as in this case, the recusal motion rests on events
occurring after proceedings began. In such circumstances, some
courts have required the afidavit to be filed “a the earliest
moment.” E.g., Sykes, 7 F.3d at 1339 (citations omitted); James
v. District of Columbia, 191 F. Supp. 2d 44, 47 (D.D.C. 2002)
(quoting Sykes, 7 F.3d at 1339). In the cited Seventh Circuit
decison, an dfidavit filed two months after the dlegedly
prgudicid datement was consdered untimely. See Sykes, 7
F.3d a 1339. Sitting en banc, this court expressed “serious
doubt” about the timeliness of an afidavit based on remarks the
judge made “more than two weeks before” and a law review
article he published “more than a year” earlier. Smuck v.
Hobson, 408 F.2d 175, 183 (D.C. Cir. 1969) (en banc). Wehave
found no case, nor has Puma cited one, permitting a delay as
long as the one in this case, where Puma waited two years after
the firs order it complains of and over 9x months after the last.

During its long delay, moreover, Puma made over a dozen
filings in the proceedings before Judge Lamberth, and consistent
with the policy undelying the timeiness requirement, courts
have observed that filing motions between the events
complained of and submisson of the afidavit weghs heavily
againg afinding of timdiness. E.g., Smith v. Danyo, 585 F.2d
83, 86 (3d Cir. 1978). Indeed, during the period of time at issue
in this case, Puma consented not only to have judgment entered
agang it, but aso to the didrict court’s continuing jurisdiction.
Why, then, did Puma wat so long to file its motion and
dfidavit? Was it wating to see “whether [it] likgd] the
subsequent treatment that [it] receive[d]”?

Puma offers two entirdy unconvinaing explangtions for its
tardiness. Firg, it tells us that it could not seek recusa earlier
for want of a lawvyer—a situation it blames on the district court's
asset freeze. Yet Puma had counsd at various times between the
events described in the Steffen affidavit and the time it filed the
dfidavit. Its assets, moreover, were not frozen during the five
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months immediately preceding the filing of the recusd motion.
Second, Puma dleges that the receiver’'s motion to enforce
initisted a new proceeding, and that it moved to recuse as soon
as that proceeding began. As we explained, however, the
motion was part of the same receivership proceeding that had
been ongoing for severa years. Supra a 7. Given these
circumgtances, the motion and afidavit were planly untimely.

28 U.SC. § 455(a)

Section 455(a) permits a litigant to seek recusd of a judge
“in any proceeding in which his impartidity might ressongbly
be questioned.” In assessing section 455(a) motions, this circuit
applies an “objective’ standard: Recusdl is required when “a
reasonable and informed observer would question the judge's
impartidity.” United Sates v. Microsoft Corp., 253 F.3d 34,
114 (D.C. Cir. 2001) (en banc) (per curiam). Because a judge
must “form judgments of the actors in those court-house dramas
cdled trids’ and “render decisons’ based on them, rulings
resing on record evidence “dmog never conditute a vaid bass
for abias or partidity motion.” Liteky v. United Sates, 510 U.S.
540, 551, 555 (1994) (internd quotation marks and citations
omitted). “[O]nly in the rarest circumstances” the Supreme
Court has warned, will ruings “evidence the degree of
favoritism or antagonism required” to warrant recusa. Id. at
555. Finding that Puma identified no bias gpproaching the leve
required for recusa, Judge Lamberth denied the foundation's
motion. We review a didtrict judge's refusa to recuse under
section 455(a) for abuse of discretion. United Satesv. Pollard,
959 F.2d 1011, 1031 (D.C. Cir. 1992).

In support of its clam that an “objective observer” would
“reasonably question Judge Lamberth’'s impartiaity,”
Appdlant's Br. a 21-22, Puma points only to the judge's
ruings The foundation dleges neither that Judge Lamberth
relied on something other than the evidence before him, nor that
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the rulings reflect the kind of “extreme’ bias that could provide
a bass for recusal. See Liteky, 510 U.S. at 551. Moreover, as
Puma's counsel conceded at oral argumert, the foundation never
appealed the decisons it now dams are so biased. Tr. of Oral
Arg. a 30-31. Given this, we have no basis for concluding that
Judge Lamberth abused his discretion in denying the motion to
recuse. Quite to the contrary, as we shdl now explain, his
rejection of Puma's effort to recuse under both sections 455 and
144 was fully judtified.

V.

Rule 11 of the Federal Rules of Civil Procedure provides
that in submitting motions and other pleadings, or defending
them before the didtrict court, attorneys vouch that “the claims,
defenses, and other legal contentions therein are warranted by
exidging lawv or a nonfrivolous argument for the extension,
modification, or reversal of exiging law or the establishment of
new law.” Fed. R. Civ. P. 11(b)(2). Attorneys adso warrant that
“the dlegaions and other factuad contentions [therein] have
evidentiary support.” Fed. R. Civ. P. 11(b)(3). Federa Rule of
Appdlate Procedure 38 provides thet if the court determines that
an appedl is “frivolous,” it may award “just damages and single
or double costs to the appellee” Under Federd Rule of
Appdlate Procedure 46, courts of appeals have authority to
distpline atorneys who engage in “conduct unbecoming a
member of the bar”; if the attorney is a member of the court’s
bar, the court has authority to suspend or disbar the attorney for
such conduct. In filing the motion to recuse and appeding
Judge Lamberth’'s denid of it, we believe that attorneys G.
Michael Nelson, who represented the foundations in the digtrict
court and who wrote and filed the appellate briefs, and David A.
Maney, who argued the case before us, may have run afoul of
one or more of theserules.

To begin with, both the motion to recuse and this appeal are
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frivolous in two respects. Firgt, as we have shown, the motion
was not only untimdy, but blatantly so. Supra at 10-11. The
case law, moreover, is clear enough that any reasonably diligent
attorney should have known this. As we pointed out, no case we
know of permitted a delay even remotely as long as the one a
isue here. See supra at 11. Given this, we cannot imagine how
attorneys Nelson and Maney could have thought that the delay
in filing the motion was a dl defengble.

Second, the motion rests entirdly on judicid rulings, which
virtudly never provide a basis for recusal. See supra a 12-13.
Indeed, we have found no case where this or any other federa
court recused a judge based only on his or her rulings. At ord
argument, Mr. Maney conceded that he too knew of no such
case. Tr. of Ora Arg. at 30. The absence of such case law is
hardly surprisng, for if disqudification were required “merey
as a result of counsd's disagreement with judicid conclusons
reached in the course of litigation, the judicid system would
grindtoahdt.” Barnett v. City of Chicago, 952 F. Supp. 1265,
1269 (N.D. 1ll. 1997). Indeed, even if a particular ruling or a
series of rulings reveded bias, we doubt very much that a
recusal motion would be proper where, as here, the movant
could have appealed the chalenged decisons but falled to do so.
“Almog invariadly,” the Supreme Court has admonished,
adverse judicid decisons give “proper grounds for appeal, not
recusal.” Liteky, 510 U.S. at 555.

In addition to being frivolous, Puma's motion to recuse and
its appellate briefs—filed by attorney Nelson and defended in
this court by attorney Maney—contain fase statements. For
example, the motion states that, “without ever having met Ms.
Steffen, without Ms. Steffen ever having been accused of any
wrongdoing, without a shred of contradictory evidence or
testimony, Judge Lamberth unilaterdly announced that he would
not bdieve any of Ms. Steffen’s sworn tetimony.” Puma
Foundation’s Mem. in Supp. of Its Mot. for Recusa a 3-4. This



15

accusation, reiterated virtudly word for word in Puma's brief to
this court, Appdlant's Br. a 16, relates to Judge Lamberth's
treestment of an affidavit Steffen filed in support of Bilzerian's
motion to purge his contempt. Denying that motion, Judge
Lamberth explained: “The Court does not find . . . the affidavit
of Ms. Terri L. Steffen, filed with defendant’s Certificate, to be
credible. . . . [T]he wording used by Ms. Steffen . . . leaves much
open to interpretation as to whether there are other documents
that have not been turned over.” SEC v. Bilzerian, No. 89-1854,
dip op. a 3 (D.D.C. June 28, 2001) (order denying motion to
catify ful compliance). Contrary to Puma's dlegations, then,
Judge Lamberth did not say that he would “not believe any of
Ms. Seffen’'s sworn tesimony” (emphess added). He
questioned only the credibility of the affidavit Steffen “filed
with defendant’s certificate” Nor did Judge Lamberth make
this finding without “a shred of evidence” “The wording used
by Ms. Steffen,” the Judge explaned, “leaves much open to
interpretation.”

Equdly fdse are two statements about a temporary
retraning order: “On November 8, 2002, without notice,
without a hearing, and without providing Puma an opportunity
to be heard, Judge Lamberth unilateraly extended [an exidting]
TRO urtil November 18, 2002.” “On November 18, 2002, in
violaion of Rule 65(b), which prohibits a TRO from being
extended more than once . . . Judge Lamberth entered yet a third
TRO.” Puma Foundation's Mem. in Supp. of Its Mot. for
Recusd at 9; see also Appéellant's Br. a 21 (repesting the
dlegations in virtudly identica language). The facts, however,
are quite different. In the November 8 order, Judge Lamberth
explained that an exising TRO, entered a week earlier, would
expire on November 18, noted that the receiver had moved to
extend the TRO, and ordered that Puma file any response by
November 15. SEC v. Bilzerian, No 89-1854 (D.D.C. Nov. 8,
2002) (order sdting time to respond). When Puma failed to
respond, Judge Lamberth extended the TRO on November 18.
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SEC v. Bilzerian, No 89-1854 (D.D.C. Nov. 18, 2002) (order
extending TRO). So contrary to Puma's dlegations, Judge
Lamberth did not “extend[]” the TRO on November 8, did not
act “unilaterdly,” did not act “without notice” did not act
“without providing Puma an opportunity to be heard,” and did
not “enter[] yet athird TRO.”

Both in its motion to recuse and initid brief to this court,
Puma represented that it “has never been a party to this action.”
Puma Foundation’s Mem. in Supp. of Its Mot. for Recusal at 2;
Appdlant’'s Br. a 13. This assartion is false. Through the
consent agreement, incorporated by reference into the consent
judgment, Puma agreed to: “(i) enter a general appearance; (ii)
consent to the Court’s jurisdiction over [it] and the subject
matter of this action and waive any objections as to venue; (iii)
consent to entry of the Find Judgment; (iv) wave findings of
fact and condusons of law; and (v) waive any right to trid by
jury; (vi) waive any right to gpped from the Find Judgment;
and (vii) conagent with 17 C.F.R. 202.5(f), wave any clam of
double jeopardy based on settlement of this action.” Given dl
this, we cannot understand how a reasonably diligent lawyer
could have dgned a pleading dating that the foundation “has
never been a party to thisaction.”

According to Puma, Judge Lamberth confiscated its assets
“without notice.” Puma Foundation’'s Mem. in Supp. of Its Mot.
for Recusa at 4; Appellant's Br. at 13. Referring to an order
requiring Puma to depost its Cimetrix securities in the court’s
regisry, SEC v. Bilzerian, No 89-1854 (D.D.C. June 1, 2001)
(order granting preliminary possession), this clam is aso fase.
Judge Lamberth’'s order followed an earlier order issued by
Judge Stanley Harris, who presided over the case prior to Judge
Lamberth. Responding to a voluminous filing by the receiver,
Judge Harris froze Puma’s assets, ordering it and others to show
cause by May 29 why the court should not grant the receiver’s
request for priminary possession. SEC v. Bilzerian, No 89-
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1854 (D.D.C. May 11, 2001) (order granting ex parte temporary
asset freeze and other relief). On June 1, three days after the
May 29 deadline had passed, Judge Lamberth, having taken over
the case from Judge Harris, entered the order requested by the
receiver. Contrary to Puma's dlegations, therefore, Judge
Lamberth did not act “without notice.”

While it is troubling enough that attorney Nelson included
these fdse Statements in both the Motion to Recuse and
Appdlant's Brief, and that attorney Maney defended these
documents in this court, the statements are particularly serious
because they dso appear (either expresdy or by reference) in
Steffen’s section 144 dfidavit—an affidavit that, pursuant to
section 144, Nelson cetified as “made in good faith”
Cetifying a section 144 dfidavit containing obvious fasehoods
conditutes extremdy serious misconduct, as the attorney’s
certificate plays a critical role in the recusa process. In order to
prevent a truly biased judge from blocking an attempt to recuse,
the judge, in deciding whether to grant the recusal motion, must
accept the affidavit's factual dlegations as true even if the judge
knows them to be false. Berger v. United States, 255 U.S. 22,
35-36 (1921). But to guard againgt the remova of an unbiased
judge through the filing of a fase affidavit, see United States v.
Haldeman, 559 F.2d 31, 134 (D.C. Cir. 1976) (en banc), the
datute requires the attorney presenting the motion to sgn a
certificate gating that both the motion and declaration are made
in good faith, see Bhd. of Locomotive Firemen v. Bangor &
Aroostook R.R., 380 F.2d 570, 578 n.17 (D.C. Cir. 1967) (noting
generd recognition that the certificate must attest to good faith
behind both the motion and declaration). Hence, when an
dfidavit contains statements the attorney should know to be
fdse, or when the attorney should know that the motion is
basdless, certification undermines the integrity of the recusd
process. Yet in this case, notwithganding the motion's
frivolousness and the dfidavits fase satements, attorney
Nelson certified both.
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Given Nelson's conduct, he should condder himsdf
fortunate that Judge Lamberth did not impose Rule 11 sanctions.
Rules 38 and 46 of the Federa Rules of Appellate Procedure,
however, gve us independent authority to ensure compliance
with ethica standards in this court. Under Rule 38, lawyers
have been sanctioned for filing appeds less frivolous than this
one. E.g., Tareco Properties, Inc. v. Morriss, 321 F.3d 545,
548-50 (6th Cir. 2003) (finding sanctions appropriate where a
plantiff's attorneys gppeded denid of a motion for relief from
judgment based on “oversight or omission, mistake,
inadvertence, or excusable neglect” but idertified no legitimate
“mistake, inadvertence, surprise, or excusable neglect”); Nagle
v. Alspach, 8 F.3d 141, 144-46 (3d Cir. 1993) (finding sanctions
againg an attorney appropriate where the apped challenged only
two of four conclusons used to support summary judgment,
hence dooming the apped even if the chdlenges were
successful). Lawyers whose briefs contain fase statements or
who file frivalous appeds have been sanctioned under Rule 46
for behavior “unbecoming a member of the bar” DCD
Programs, Ltd. v. Leighton, 846 F.2d 526 (9th Cir. 1988) (fase
gatements); In re Solerwitz, 848 F.2d 1573 (Fed. Cir. 1988) (en
banc) (frivolous appeds). Given the importance of the
attorney’ s certificate as a check on abuse of the recusal process,
the Supreme Court has suggested that disbarment may be
appropriate for lawvyers who certify fase section 144 affidavits.
Berger, 255 U.S. at 35.

In view of these standards and Nelson's and Maney’s
behavior, we will order them to show cause why they should not
be sanctioned or otherwise disciplined.  Specificaly, they will
be directed to show cause why they should not be required to
remburse the recaver for fees and expenses incurred in
defending this apped, referred to the bars of the states in which
they are licensed to practice law, and/or referred to this court's
Committee on Admissons and Grievances for investigation and
a recommendation as to whether a disciplinary sanction is
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warranted.

A find point: Thisis not the only time that attorney Nelson
has represented a dient trying to recuse Judge Lamberth. In the
fdl of 2002, Ernest B. Haire Ill, another party to the
receivership proceedings in the digtrict court, filed a pro se
motion to recuse Judge Lamberth, dleging not only that he
(Haire) had “filed with the United States Department of Justice
a verified aimind complaint against Judge Royce C. Lamberth
for severa violations of federa law,” but also that he had filed
“foomd complaints with the Senate Subcommittee on
Adminidraive Overdght and the Courts and the Senate
Judiciary Committee requesting that Judge Lamberth be
removed from his podtion as a federd judge because he is
dishonest, has no respect for the law or the Condtitution, and is
urfit to serve in any judicid capacity.” Mem. in Supp. of Ernest
B. Haré s Mot. For Recusd at 1, 3, SEC v. Bilzerian, No. 02-
1221 (D.D.C. Nov. 15, 2002). Denying the motion, Judge
Lamberth ruled that Haire could not “manufacture’” grounds for
recusal by filing complaints. SEC v. Bilzerian, No. 02-1221
(D.D.C. Dec. 4, 2002). Attorney Nelson, having been retained
by Haire, petitioned this court for a writ of mandamus directing
Judge Lamberth to recuse himsdf. We rejected the petition,
concluding that Judge Lamberth had not abused his discretion in
denying the mation. In re Haire, 2003 WL 1873948, (D.C. Cir.
Apr. 2, 2003) (per curiam). Undaunted, attorney Nelson filed a
notice of gpped, agan seeking Judge Lamberth's recusal.
Agan we regected his efforts, reminding Nelson tha our
previous decison “is the law of the case.” Bilzerian, 378 F.3d
at 1102 n.1. In other words, before this appeal, Nelson brought
a “manufactured” motion to recuse Judge Lamberth before this
court not once, but twice.

VI.
Sections 144 and 455(a) play a critica role in protecting the
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integrity of the judicda sysem. As Judge Jerome Frank
observed: “Democracy mug, indeed, fall unless our courts try
cases fairly, and there can be no fair tria before a judge lacking
in impartidity and disinterestedness.” Inre J. P. Linahan, Inc.,
138 F.2d 650, 651 (2d Cir. 1943). Abuse of these statutes,
however, is another matter.

The didrict court’s orders are dfirmed in al respects.
Attorneys G. Michael Nelson and David A. Maney are ordered
to show cause within 30 days why they should not be sanctioned
for the conduct described in this opinion. Attorneys Nelson and
Maney are ordered to show cause why they should not be hdd
lidble for single or double costs and attorneys fees incurred by
the receiver in defending Puma Foundation's appeal from denial
of the motion to recuse. They are further ordered to show cause
why they should not be referred 1) to the bars of the states in
which they are licensed to practice law and/or 2) to this court’s
Committee on Admissons and Grievances for investigation and
a recommendation as to whether a disciplinary sanction is
warranted.

So ordered.



